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[126] Dr. Beyer has also said that the necessary data exists to estimate aggregate damages
and to calculate the pass through of any overcharge in at least the pulp and paper and water
* treatment sectors, which account for more than 92% of hydrogen peroxide consumption in

Canada. He states:

Damages can be estimated using a combination of publicly available data
and the Defendants’ electronic transaction and cost data for hydrogen
peroxide. It is expected that the Defendants’ electronic data will contain
actual transaction prices that can be used to construct the dependent
variable. If necessary, it may be possible to mitigate incomplete data
from an individual defendant over a subset of the Relevant Period by
constructing a single analysis across all Defendants. An alternative
approach would be to use non-Defendant data for hydrogen peroxide
prices spanning the appropriate time period. Other sources of hydrogen
peroxide price data include Plaintiffs and governmental sources.
Plaintiffs IPP and IPL and purchaser Catalyst Paper provided electronic
transaction data as described in §2 (see Chart 8). Statistics Canada
produced a monthly hydrogen peroxide producer price index series for
the period from January 1986 to August 1997 (Chart 9). It also publishes
import data sufficient to compute average monthly import values
spanning the Relevant Period as well as potential benchmarks preceding
and following the Relevant Period.

[127]  Dr. Beyer also describes what other data would be required to perform the proposed
regression analysis. Those sources include .the defendants’ transaction data and, of course, th¢
settling defendants will produce this data pursuant to the settlement agreements by the terms of
which they agree to provide cooperation, as well as Statistics Canada, the U.S. Bureau of

Labour Statistics Producer Price Indexes, purchasing.com and industry publications.

[128] Dr. Schwindt, who is the defence expert, is of the view that Dr. Beyer’s analysis of

whether the alleged conspiracy would have impacted prices is flawed.

[129]  Dr. Schwindt challenges Dr. Beyer’s assertion that the alleged conspiracy would have
had class wide impact on Canadian customers because he based his assertion on an inaccurate
understanding of the Canadian hydrogen peroxide market. The alleged errors are said to

include the following:
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1. Dr. Beyer mistakenly described the product as homogenous, when in reality,
the hydrogen peroxide is bundled with transportation, technical services and
equipment and as a result is not homogenous;

2. He mistakenly concluded that buyers had little ability to avoid the impact of
the alleged conspiracy on prices, when in reality Dupont was a substitute
supplier of hydrogen peroxide and there are certain substitute chemicals,
albeit the ability to ultilize substitute chemicals or rely on Dupont varied by
mill and in the case of chemical substitution, by wood pulp type;

3. He mistakenly relied on the defendants’ price increase announcements as
evidence of common impact, when the only cogent evidence available is
that the price announcements bear no connection with actual prices;

4. He mistakenly ignored buying power when some of the large buyers
certainly would have had meaningful degrees of market power, although
this varied across customers; and

5. He mistakenly ignored the effects of the long term contracts, when many of
the contracts would have constrained the defendants from applying any
price increase simultaneously across buyers. The timing of any impact
would vary by customer and would have to be determined on an individual
basis.

[130] Dr. Schwindt also says that Dr. Beyer failed to propose a method to determine the
actual price of hydrogen peroxide, which is the dependent variable in his proposed regression
analysis. Dr. Schwindt noted that Dr. Beyer had failed to identify how he would unbundle the
different costs associated with the provision of technical services and equipment and the

different transportation costs included in the price of hydrogen peroxide.

[131] Dr. Schwindt also believes that Dr. Beyer’s proposed method to determine a “but for”
price, which is needed to estimate class wide overcharge, is not feasible because Dr. Beyer has
not identified a specific date that the alleged conspiracy commenced; and he failed to describe

how he would model supply and demand factors, nor has he identified the relevant market.

[132]  The defendants submit that it is only after there has been proof of an actual overcharge
to all direct purchasers of a product that it is necessary to conduct an analysis to determine if
there was any actual pass through of some or all of the overcharged to successive purchasers.
Of course, hydrogen peroxide is itself an intermediate product. It is also uséd to produce other

products that are also intermediate products. The intermediate products move through
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processing and distribution chains, some with many links until they reach the final consumer.
The question is whether and how far a supra-competitive price for hydrogen peroxide would be
passed through multiple processing and distribution chains and if they were, could the pass-

through be measured?

[133] Ifitis possible to prove actual pass-through, the defendants submit that there are four
possible outcomes at each successive layer of purchasers in each of the various distribution

chains for each prodﬁct. They are:

o no pass-through at all;
. partial pass-through;
° full pass-through; and

. a magnified pass-through where the pass-through actually exceeds the total
overcharge to the direct purchaser.

[134] The defendants submit that the plaintiffs have failed to conduct a full pass-through
analysis. Rather, Dr. Beyer has ill}istrated the pass-through for what he considered to be the

two major end uses of hydrogen peroxide, namely pulp and paper and water treatment.

[135] Both experts agree that in order to conduct a pass-through analysis, one must consider
the elasticity of demand. All else being equal, the more inelastic the demand (i.e. the less
sensitive buyers are to price changes) the more profitable it is for a seller to pass on increases in

its price to those who purchase from it.

[136] Dr. Beyer cited several empirical studies showing that the demand for paper and paper
board are inelastic. Dr. Schwindt agreed that there is a general consensus in the emperical
literature that for some price changes, the demand for paper is inelastic. Dr. Schwindt also
agreed with Dr. Beyer’s statement that some products, including paper “possess market
characteristics that would enable suppliers to pass-through anti-competitive increases in the

price of hydrogen peroxide”. -

[137]  The experts disagree, however, on whether export sales of pulp and paper are inelastic.

Dr. Beyer stated his view in the following way:
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Some pulp and papér manufacturers (like IPP and IPL) were vertically
integrated (i.e. they use the pulp and paper they produce to manufacture
downstream products). For such vertically integrated firms, if the primary
selling market for the downstream products were in the United States, then
prices for paper products manufactured in Canada and sold in the United
States were determined by the U.S. market and U.S. manufacturers, such as
Georgia Pacific, Kimberly Clark and Proctor and Gamble. In this case, the
vertically integrated Canadian firm faced perfectly elastic demand and was a
price taker. Because the vertically integrated Canadian pulp and ‘paper
manufacturer would have been unable to pass through the raw material price
increase, it would have borne any artificial increase in the price of hydrogen
peroxide.

[138] The defendants submit that this statement is not supported by the evidence of a
representative of Irving Paper who was produced for cross-examination. Further, Dr. Schwindt
says that Dr. Beyer’s view that Canadian pulp and paper exporters could not have passed on -
cost increases to U.S. purchasers is seriously flawed on two grounds. He says that Dr. Beyer
assumed that the alleged conspiracy operated on both sides of the border and if this were true,
prices would have increased in both countries. U.S. pulp and paper mills, like their Canadian
counterparts, would have faced higher costs and therefore would have had the motivation to
pass these on their buyers. Second, Dr. Schwindt believes that Canadian mills are not price -
takers, simply accepting market prices driven by dominant U.S. producers. Many Canadian
mills are owned by U.S. multinationals, many U.S. mills are owned by Canadian multinationals

and in several important paper markets, Canadian firms were, in fact, dominant.

[139]  Dr. Schwindt says that Dr. Beyer’s analysis assumes that the alleged conspiracy would
raise the price of hydrogen peroxide only to Canadian pulp and paper producers. The

defendants submit that this assumption is not credible for several reasons.

[140]  Finally, the defendants state that Dr. Beyer did not consider the diverse and complex
distribution chains for the various products made using hydrogen peroﬁ;ide. As a result, it is
impossible to make any class-wide generalizations with respect to pass-through. Dr. Beyer, it
is said, proposes to simplify distribution channels and ignore many of the actual steps. The

defendants submit that this is unacceptable.
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[141] The. plaintiffs submit that Dr. Beyer’s opinion is well-sourced and supported by
significant evidence. They point out that Dr. Schwindt lacks the necessary market

understanding to draw the conclusions that he has.

[142] It is probably an understatement to observe that there is little common ground between
the two experts. There appears to be a fundamental disagreement on many aspects of the

damage analysis, the underlying assumptions, and the methodology.

[143]  In analyzing this aspect of the motion, I can do no better than to reiterate the words
quoted earlier from the Hague decision that at this stage of the proceeding, a court is ill-
equipped' to resolve competing expert opinions. I understand the defendants’ various criticisms
of Dr. Beyer’s report, but it seems to me that I need only be satisfied that a methodology may
exist for the calculation of damages. Dr. Beyers’ report attempts to postulate such a
methodology. Whether his evidence will be accepted at trial is a completely different issue. It
may well be that Dr. Schwindt’s various criticisms are well-founded. However, at this stage of
the proceedings and on the strength of the evidentiary record as it exists today, I simply am
unable to say that Dr. Beyer’s opinion will not be accepted by a court. I am also mindful that
the parties have not yet had documentary or oral discovery and I think it quite likely that
material produced by both the settling and non-settling defendants will be significantly
important to the experts in refining their analysis of damages. It is simply not possible at this

stage of the proceeding to determine whose opinion is to be preferred.

[144]  In addition, there is an issue with respect to whether pass-through will be considered

by the trial judge at all or if it is, whether it would impact damages.

[145]  With respect to the latter point, the court in Axiom, supra, noted that the “possibility
that the defence of passing-on might prevail at trial does not mean that there cannot be some
basis, in fact, for finding that class members suffered loss.” With respect to the former, the
plaintiffs wish an opportunity to argue that the passing-on defence is not available to the
defendants. They submit that the matter is properly considered in the trial context, based upon

a full evidentiary record.
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[146] They have provided some Supreme Court of Canada authority which, although they

are not price-fixing conspiracy cases, have commented adversely on the passing-on defence.

[147]  So, for example, in British Columbia v. Canadian Forest Products Limited, [2004] 2
S.C.R. 74 at para. 111, the majority held that the passing on defence did not arise on the facts
and it. did not specifically address the validity of the defence in Canadian law. Nevertheless,
the majority commented that it “is not generally open to a wrongdoer to dispute the existence of
a loss on a basis it has been “passed on” by the plaintiff. Such an argument would require the
court to engage in ‘the endlessness and futility of the effort to follow every transaction to its

ultimate result’,” the latter a quote from Justice Holms referred to in Chadha, supra.

[148] In a dissenting opinion, Lebel J. concluded that the passing-on defence was not a valid
defence at law. He expressed concern that to accept the defence in the law of tort would make
it more burdensome for plaintiffs to recover. Plaintiffs would not only have to prove damages,
but would also have to prove that they did not engage in any other business activity that might
offset the loss. Ultimately, the passing-on defence would “result in an argument that no
damages are ever recoverable in commercial litigation because anyone who claimed to have
suffered damages but was still solvent had obviously found a way to pass the loss on™: British

Columbia, supra, at para. 206.

[149]  Similarly, in King Street Investments Limited v. New Brunswick (Minister of Finance),
[2007] S.C.J. No. 1, Justice Bastarache held that he “would reject the passing-on defence in its
entirety.” He considered that the defence was economically misconceived and it created
serious difficulties with respect to proof. Justice Bastarache agreed with the comments of
Lebel J. in the British Columbia case regarding the difficulties in a commercial marketplace in

proving that losses were not passed on to consumers.

[150] AsIhave already noted, these decisions were not ones involving allegations of a price-
fixing conspiracy. However, it seems to me that the plaintiffs should be given an opportunity

to advance their arguments at trial on the basis of a full evidentiary record.
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4. Preferable Procedure

[151]  The latest word on preferable procedure comes from Markson, supra, which had this

to say about governing principles:

1)  The preferability inquiry should be conducted through the lens of the
three principle advantages of a class proceeding: judicial economy,
access to justice and behaviour modification:

2)  “Preferable” is to be construed broadly and is meant to capture the two
ideas of whether a class proceeding would be a fair, efficient and
manageable method of advancing the claim and whether a class
proceeding would be preferable to other procedures such as joinder, test
cases, consolidation and other means of resolving the dispute; and,

3)  The preferability determination must be made by looking at the common
issues in context, meaning, the importance of the common issues must be
taken into account in relation to the claims as a whole.

[152]  Justice Rosenberg went on:

70  As I read the cases from the Supreme Court of Canada and appellate
and trial courts, these principles do not result in separate inquiries. Rather,
the inquiry into the questions of judicial economy, access to justice and
behaviour modification can only be answered by considering the context,
the other available procedures and, in short, whether a class proceeding is a
fair, efficient and manageable method of advancing the claim.

71  As I have said, the motion judge appears to have accepted that a class
proceeding would meet the goals of behaviour modification and access to
justice. For the reasons that follow, I agree with that conclusion. The
defendant has said that it will continue to conduct business in a manner that
may violate the law until presumably the law is changed or it is required to
stop by court order. A class proceeding would therefore meet the goal of
behaviour modification. While presumably an individual action that resulted
in an injunction or declaration would achieve the same result, a class
proceeding, unlike an individual action, will also have the advantage of
requiring the defendant to account for the economic harm it has caused....

72 In my view, access to justice overwhelmingly favours a class
proceeding. The amounts involved are so small that no litigant would have
an interest in pursuing an individual claim. The legal and other fees to
pursue the claim would be hugely disproportionate to the amounts in issue
in any individual claim. No other viable procedure has been 1dent1ﬁed to
resolve the claims.
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73  The goal of judicial economy also favours a class proceeding.
Admittedly, maximum judicial economy will result if this action is not
certified, in that no claim would be advanced at all. However, this result
hardly strikes me as what the courts had in mind in terms of judicial
economy. Moreover, it would be an overly rigid interpretation of the CPA
and inconsistent with the instructions in Hollick, supra, at para. 15 that
‘Courts not take an overly restrictive approach to the legislation, but rather
interpret the Act in a way that gives full effect to the benefits foreseen by
the drafters’. Iagree with Winkler J. in /176560 Ontario Ltd. at para. 45:

Arguments that. no litigation is preferable to a class
proceeding cannot be given effect. If there is any basis to
this argument, it is subsumed in the cause of action element
of the test for certification.

74 Thus, judicial economy should focus on the relationship of the

-common issues to the other issues in the case. Viewed from this
perspéctive, a class proceeding is not inconsistent with judicial
economy. If I am right that the voluntariness defence can be
determined on a class wide basis and that ss. 23 and 24 can resolve the
issues of quantum and distribution of the monetary award, the entire
case will be determined by resolution of the common issues. It will
not be necessary to engage in trials of any individual issues.

[153] In my view, a class proceeding is the preferable procedure in this case. The
defendants have not identified an alternate procedure. It seems to be their position that no
litigation is preferable to a class proceeding. . That argumeht has been already rejected in
Markson.

[154] A class proceeding would meet the géals of behaviour modification and access to
justice. If the defendants engaged in the behaviour alleged, then a successful class proceeding
would presumably discourage such behaviour in future. A class proceeding would have the

advantage of requiring the defendants to account for the economic harm it has caused.

[155]  Access to justice favours a class proceeding. As in Markson, the amounts involved, at
least for the indirect class, are likely very small and, as a result, it would be most unlikely that
individual claims would be pursued. The legal and other fees to pursue such a claim would be
enormous and out of proportion to the amounts in issue in any individual claim. As I have

already noted, no other viable procedure has been identified to resolve the claims.
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[156] Finally, the goal of judicial economy favours a class proceeding. The issue of whether
there was a conspiracy can be resolved on a class-wide basis. It is not necessary to establish
that damages were suffered by every member of the class and the use of the aggregation

provisions of the Act favours certification.
5. Appropriate Representative

[157] The defendants submit that the representative plaintiffs have an inherent conflict and

are therefore unsuitable.

[158] I agree with the defendants’ submission that there may be a conflict between the direct
and indirect purchasers arising from the iinpact of passing-on. I am not persuaded, however,
that this disqualifies them from acting in a representative capacity. Plaintiffs’ counsel
recognize the issue and certainly when settlement was achieved with the other defendants, steps

were taken to ensure that any conflict between the two groups was resolved.
[159]  The plaintiffs have also submitted an adequate litigation plan providing for:

1. methods of communicating with class members;
2. procedures for opting out;

3. alitigation schedule;

4, trial of the commoﬁ issues;

5. litigation steps thereafter

[160]  For:these reasons, an order shall issue granting certification.

SN

Justice H. A. Rady

Released: Septérnber 28,2009
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